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IN THE UTAH COURT OF APPEALS
t

STATE OF UTAH,
Plaintiff-Appellee,

:

v.

j

RALPH LEEDS,

:

Defendant-Appellant.

Case No.

^#03Z#"£VK

Category No. 2

:

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a jury conviction of four counts
of distribution of a controlled substance, third degree felonies
in violation of Utah Code Ann. § 58-37-8(1)(ii) (1990), in the
Second Judicial District Court, in and for Davis County, the
Honorable Rodney S. Page, presiding.
This Court has jurisdiction to hear the appeal pursuant
to Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1990).
STATEMENT OF ISSUE PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
The sole issue on appeal is whether there was
sufficient evidence to support defendant's conviction.
In reviewing a jury's verdict an appellate court will
review the evidence and all inferences which may reasonably be
drawn from it in the light most favorable to the verdict of the
jury.

State v. Booker, 709 P.2d 342, 345 (Utah 1985).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann.

58-37-8(1)(a)(ii) (1990)

(a) Except as authorized by this chapter,
it is unlawful for any person to knowingly
and intentionally:
(ii) distribute a controlled or
counterfeit substance, or to agree,
consent, offer, or arrange to distribute a
controlled or counterfeit substance;
STATEMENT OF THE CASE
Defendant, Ralph Leeds, was charged with four counts of
distribution of a controlled substance, third degree felonies, in
violation of Utah Code Ann. § 58-37-8(1)(a)(ii) (1990) (R. 6-8).
A jury found him guilty of all counts (R. 77-80). Defendant was
sentenced to a term of zero to five years on each count, the
terms to be served concurrently (R. 108). Defendant filed his
notice appeal on June 18, 1990 (R. 104).
STATEMENT OF FACTS
On March 1, 1989, Officer Richard Bliss, Davis Metro
Narcotics Strike Force, was contacted by an informant, who had
arranged to purchase marijuana from defendant (R. 28). Bliss and
the informant went to the informant's trailer, waited for
defendant and, upon defendant's arrival, purchased 1/8 of an
ounce of marijuana from defendant for $25 (R.

28-30).

On

December 6, 1989, Bliss was contacted by a different informant
with another offer from defendant to purchase marijuana (R. 32,
38). Bliss and the informant went to defendant's trailer and,
after several delays, purchased a bag of marijuana for $30 (R.
32-36).

The following day, December 7, Bliss was again contacted

by an informant concerning purchasing marijuana from defendant
-2-

(R. 38). Bliss went to defendant's trailer and purchased a bag
of marijuana for $30 (R. 39-40).

Four days later, on December

11, an informant again contacted Bliss concerning another
purchase of marijuana from defendant (R. 41). Bliss went to
defendant's trailer and bought a bag of marijuana from defendant
for $30 (R. 43).
At defendant's trial Bliss testified to the purchases,
as outlined above.

Defendant did not testify himself but offered

three witnesses in rebuttal to Bliss's testimony.

The first,

Tracy Gouger, a friend of defendant for two years, testified that
she had been at defendant's residence from 4:30 or 5:00 p.m.
until 9:00 p.m. on December 6, baking a cake for defendant's
girlfriend's son's birthday (R. 76). She stated that no one
visited defendant that evening and that defendant, four children,
her friend, Kelly, and she were the only ones present (R. 77-8).
She also testified that she had never seen Bliss before in her
life (R. 77).
The second witness, Kelly Lemmon, defendant's good
friend, who had worked with defendant and known him for one and a
half to two years, testified that he had been at defendant's
trailer during the evening of December 6, at the birthday party
(R. 883-4).

Like Ms. Gouger, he stated that defendant, Ms.

Gouger, the children and he were the only one's present that
evening and that he had not seen Bliss (R. 84, 88). He also
testified that the following day he was sick, took defendant to
help him at work and that he was with defendant between 3:15 and
3:30 p.m., the time that Bliss had testified that he purchased
marijuana from defendant (R. 86).
-3-

Finally, Tony Yarborough, another friend of defendant,
testified that he was living with defendant during December,
1989, at the time of the marijuana transactions (R. 91). He
stated that he was at defendant's residence on the evening of
December 6, and attended the birthday party along with Ms.
Gouger, Mr. Lemmon, defendant, the mother of the boy who was
having the birthday and the children (R. 94). He, too, did not
recognize Bliss (R. 92).
SUMMARY OF ARGUMENT
Under the applicable standards of review, the State
presented sufficient evidence to support defendant's conviction
of all four counts of distribution of a controlled substance.
ARGUMENT
THE STATE PRESENTED SUFFICIENT EVIDENCE AT
TRIAL TO SUPPORT DEFENDANT'S CONVICTIONS
On appeal defendant argues that the evidence at trial
was "so inconclusive and unsatisfactory that reasonable minds
must have entertained reasonable doubt as to the Defendant's
guilt" (Br. of App. at 8).

In support of his assertion, he

points to the testimonies of Ms. Gouger, Mr. Lemmon and Mr.
Yarborough as providing proof that a marijuana purchase could not
have occurred on December 6, contrary to the lone testimony of
Bliss.

However, defendant fails to note that those testimonies

were from three avowed friends of defendant and that they are
inconsistent, to a degree, with each other.

Mr. Yarborough

testified that the birthday child's mother and he were present at
defendant's residence that evening.

Both Ms. Gouger and Mr.

Lemmon testified that only they, defendant and the children were
-4-

present.

Mr. Lemmon's thin testimony concerning being with

defendant the following day was specifically contradicted by
Bliss, who testified from his police reports, dictated
immediately following the incidents (R. 58). Moreover, although
defendant is appealing his convictions of all four counts of
distribution of a controlled substance, he fails to present any
arguments concerning the purchases of March 1, 1989 and December
11, 1989. At trial defendant presented no evidence rebutting
Bliss's testimony concerning those two purchases.
The Utah Supreme Court, in State v. Booker, 709 P.2d
342 (Utah 1985), stated a well-established standard for appellate
review of the sufficiency of evidence to support a jury verdict
in a criminal case.

The Court stated:

[W]e review the evidence and all
inferences which may reasonably be drawn
from it in the light most favorable to
the verdict of the jury. We reverse a
jury conviction for insufficient evidence
only when the evidence, so viewed, is
sufficiently inconclusive or inherently
improbable that reasonable minds must
have entertained a reasonable doubt that
the defendant committed the crime of
which he was convicted.
In reviewing the conviction, we do not
substitute our judgment for that of the jury.
"It is the exclusive function of the jury to
weigh the evidence and to determine the
credibility of the witnesses . . . ." So
long as there is some evidence, including
reasonable inferences, from which findings of
all the requisite elements of the crime can
reasonably be made, our inquiry stops . . . .
709 P.2d at 345 (citations omitted).

^c_

See also State v. Pacheco,

778 P.2d 26, 30 (Utah Ct. App. 1989), State v. Gardner, 789 P.2d
273, 285 (Utah 1989).X
Because defendant has not challenged defendant's
conviction of the March 1, 1989 and December 11, 1989 marijuana
sales, his appeals from those convictions are without factual
basis.

Defendant has not met his heavy burden of showing that

the evidence supporting his conviction of the December 6, 1989
and December 7, 1989 marijuana sales was so "sufficiently
inconclusive or inherently improbable that reasonable minds must
have entertained a reasonable doubt that the defendant committed
the crime[s] of which he was convicted."
P*2d at 345.

State v. Booker, 709

Defendant simply disagrees with the jury's verdict.

That verdict indicates that the jury chose to believe Bliss's
testimony over the conflicting testimonies of defendant's
friends.

In so doing, the jury properly exercised its function

of weighing the evidence and assessing the credibility of the
witnesses.

The State is aware that in the recent case of State v. Moore,
No. 890558-CA (Utah Ct. App. Nov. 8, 1990) this Court adopted the
"marshal the evidence" standard for use in criminal appeals from
jury verdicts where sufficiency of evidence is at issue. In so
doing, this Court will now require an appellant to "marshall
[sic] all the evidence supporting the verdict and then
demonstrate that even viewed in the light most favorable to that
verdict, the evidence is insufficient to support it." Von Hake
v. Thomas, 705 P.2d 766, 769 (Utah 1985) (citing Scharf v. BMG
Corp., 700 P.2d 1068, 1070 (Utah 1985). If an appellant fails to
marshal the evidence, the appellate court need not consider the
challenge to its sufficiency. Scharf v. BMG Corp./ 700 P.2d at
1070. In the instant case, defendant has not marshaled the
evidence as mandated by Moore. However, this Court declined to
apply the requirements retroactively, and, since the instant
appeal was filed prior to Moore, the State does not urge this
Court to apply the new standard but to dispose of defendant's
arguments on the merits.
-6-

CONCLUSION
Based upon the foregoing arguments, defendant's
convictions should be affirmed.
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